FRANCHISE AGREEMENT
IN BELARUS:
Wy PECIAL REQUIREMENTS

INTERNATIONAL




About GRATA International m II m

GRATA International is a dynamically developing Key Industry Sectors:
international law firm which provides services for projects
in the countries of the former Soviet Union and Eastern e Banking & Finance
Europe: full coverage of the entire region with network of e Construction & Infrastructure
offices, highly qualified team of professionals suited for e Industry & Trade
cross-border projects. Firm's reputation and expertise e Mining
are confirmed by testimonials from transnational clients .
e Oil & Gas

and leading international ratings. .
e Pharmaceuticals & Healthcare

A wide network of office operating under one system  Technology, Media & Telecommunications

and platform delivers great convenience for our clients. e Transport
Any office can act as a "one-stop-shop" for its clients and
provide them with access to services in other cities and
countries. If necessary, inter-office teams with relevant
experience are assembled to provide solutions to

complex tasks. Service quality is assured by a clear 22
system of organisation of this process. >

GRATA International is present in the following

jurisdictions: Armenia (Yerevan), Azerbaijan (Baku),

Belarus (Minsk), Cyprus (Limassol), Georgia (Thilisi),

Kazakhstan (Aktau, Almaty, Atyrau, Astana, and other j > 31
cities), Kyrgyz Republic (Bishkek), Moldova (Chisinau), I'I
Mongolia (Ulaanbaatar), Russia (Moscow, St. Petersburg, alill

Rostov-on-Don,  Samara), Tajikistan  (Dushanbe),
Turkmenistan  (Ashgabat), Turkey (Istanbul), UAE

(Dubai), Ukraine (Kyiv) and Uzbekistan (Tashkent). &a > 2 5 O

In addition to its offices, GRATA International has
representatives in  the UK (London), Germany
(Frankfurt), the USA (New York), China (Beijing),

Switzerland (Zurich), Malaysia (Kuala Lumpur). ﬁ > 1 5
-,

GRATA International is regularly acclaimed by
leading international rankings: Chambers Global,
Chambers Asia-Pacific, Legal 500, IFLR1000, WWL,
Asialaw Profiles, and is featured in Deals of the Year
Awards by China Business Law Journal.

C D )
7700+ 15000+

clients projects




FRANCHISE AGREEMENT IN BELARUS:
SPECIAL REQUIREMENTS

~

Natalia Zhuk Alexandra Vasilyeva

Junior Associate
Minsk, Belarus

Counsel
Minsk, Belarus

T:437529 703 90 32
E:nzhuk@gratanet.com

T:+37529 373 5500
E:avasilyeva@gratanet.com

SPECIAL REQUIREMENTS

P The franchise agreement is becoming more widely used in the activities of business
entities in Belarus. Among the advantages that attract potential franchisees the use of
already tested business model, consumer recognition, reduction of economic risks,
lower advertising costs are pointed out. For franchisors conclusion of a franchise
agreement provides an opportunity to develop business at regional level and create
new sales channels with minimal financial and time costs.

It should be noted that the conclusion of a franchise agreement with residents of
Belarus has a number of specifics, which relate to its form and content, as well as
registration in the State Institution "National Center of Intellectual Property"
(hereinafter - the patent authority).

Commercial organizations and individual entrepreneurs may act as parties to the
franchise agreement. Belarusian legislation does not provide for the possibility to
conclude such agreement with individuals or non-profit organizations.

When concluding a franchise agreement, special attention should be paid to
reaching agreement on its subject matter and other essential conditions.

The subject matter of the franchise agreement is the transfer to the franchisee of the
license complex in a certain amount, which must include the brand name of the
franchisor and undisclosed information.

We note that other objects of intellectual property (trademarks, inventions, industrial
designs, utility models and other) are not mandatory elements of the subject matter
of the franchise agreement, but may be included in the franchise agreement by
agreement of the parties.
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e contain information that allows to
define fully and accurately the objects
of intellectual property, the right to
use which is granted. For example,

@ when granting the right touse a
trademark under the agreement, this

Th agreement should include a
e description of the trademark, indicate
its registration number, number and

[ ]
fra n Ch Ise date of the certificate for such

trademark, as well as classes of the

a g reemen t International Classification of Goods

and Services in respect of which the

Shou Id rights are transferred.

provide for the use of the license
complexin a certain amount,
establishing the minimum and (or) the
maximum amount of use.

» The franchise agreement must specify the types of business activities within
which it is allowed to use the license complex.

» If any of the essential conditions are missing, for example, if the right to use
the franchisor's brand name is not given to the franchisee, the franchise
agreement will be considered unconcluded.

e When concluding a franchise agreement, it is important to verify that the
rights to the license complex being transferred belong to the proper
franchisor.
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@ - the owner of the brand name,

undisclosed information, other

: intellectual property objects (if
It is also/necessary

any);
to check whether - the franchisee under the
the franchisor has franchise agreement, if the right
to enter into agreements of sub-
e A franchising is granted'
authority to 9159 g
. - the owner of the brand name,
transfer the license . . . .
undisclosed information, being a
complex. Thus, the licensee under the license
franchisorunder agreement, if it is permitted to
the franchise grant sublicenses under this
agreement may be: agreement.

e With regard to undisclosed information transferred under the franchise agreement, it
will be necessary to make sure that such information is not easily accessible and does
not constitute an object of exclusive rights to the results of intellectual activity.

_________________________________________________________________________

':" e In addition to the subject matter of the agreement, an essential condition of \\
i the franchise agreement is the amount and form of remuneration payment for i
i the provision of the license complex (par. 1 and par.4 of Art. 910 of the Civil i
! Code). Par. 4 of Art. 910 of the Civil Code establishes the following forms of i
i remuneration payment: H
i - fixed, one-time and periodic payments; i
i - deductions from the proceeds; E
'\\ - other forms of payment stipulated by the agreement. /,'

_________________________________________________________________________

e The parties may agree on remuneration payment in the form of lump-sum payment
and (or) royalties.

e Par.1and par.2 of Art. 910 of the Civil Code stipulate that such conditions as the term
and territory of use of the license complex may or may not be specified by the parties
in the franchise agreement. In spite of that, we recommend to enshrine these
conditions in the franchise agreement, because they are necessary for the purposes
of registration in the patent authority.
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e The agreement on the term during which the use of the license complex is allowed
enables the franchisee to plan its business activities with the use of the license
complex. In the absence of a term in the agreement, either party will have the right to
withdraw from the agreement by giving six months' notice to the other party, unless
the notice period is extended by the agreement.

e Indication of the territory of use of the license complex is important in order to
prevent competition between the franchisor and the franchisee

¢ In addition to the limitation by the territory of use of the license complex, Belarusian
legislation allows to agree on other conditions that limit the franchisor and the
franchisee. Because of such restrictions, the risk of collision of economic interests of
the parties to the agreement is excluded.

The list of possible restrictions that the parties may agree on in the franchise agreement

is contained in par. 1 of Art. 910-5 of the Civil Code:

1) the obligation of the franchisor not to provide to other persons equivalent license
complexes for their use on the territory attributed to the franchisee or to refrain from
their own equivalent activities on this territory;

2) the franchisee’s obligation not to compete with the franchisor in the territory covered
by the franchise agreement in respect of business activities carried out by the franchisee
with the use of exclusive rights owned by the franchisor and undisclosed information;

3) the franchisee's refusal to obtain equivalent exclusive rights and undisclosed
information from competitors (potential competitors) of the franchisor under the
franchise agreement;

4) the franchisee 's obligation to agree with the franchisor on the location of premises
used in the performance of the franchise agreement, as well as their external and internal
design.

[ e e e e e e e

When incorporating such restrictions in the franchise agreement, parties should
take into account that there is possible risk of recognition of aforesaid
restrictions as invalid by the court at the request of the antimonopoly authority
or another interested person (par. 2 of Art. 910-5 of the Civil Code). The
condition for such recognition is the contradiction to the antimonopoly
legislation of Belarus. At the same time, the state of the relevant commodity
market and the economic situation of the parties should be taken into account.
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e Consequently, when including restrictions agreed by the parties in a franchise
agreement, it is necessary to additionally check them from the point of view of
compliance with the requirements of the current antimonopoly legislation in
Belarus.

e The franchise agreement may also stipulate additional obligations of the parties to
share the organization's experience, including, for example, personnel training,
instructions on management, the creation of a distribution network, the operation of
equipment, customer service, etc.

e The franchise agreement may provide for measures that exclude misleading the
consumer. In accordance with legal requirements, the consumer of goods, works or
services must be aware that the franchisee is an independent business entity and
carries out business activities within the framework of the franchisor’s single network.
In this regard, the agreement must include the obligation of the franchisee to inform
customers in the most obvious way for them that the license complex is used on the
basis of a franchise agreement (par. 2 of Art. 1016 of the Civil Code, Art. 910-4 of the
Civil Code).

o

In accordance with par. 1 of Art. 910-1 of the Civil Code the franchise agreement is
concluded in simple written form. The simple written form implies the drafting of a
single text document, including a document in electronic form (in particular
electronic document), or the exchange of text documents, including documents
in electronic form (in particular electronic documents).

o ——————
i

Based on the fact that The franchise agreement, as well as the
L. . amendments and termination of the
two original copies of agreement, are subject to registration by
the franchise the patenting authority in the state
agreement and one register. The registration procedure is
certified copy thereof regulated by the Resolution of the Council

. of Ministers of the Republic of Belarus of
must be submitted for L b -

March 21,2009 Ne 346 "On registration of
registration, it is more license agreements, agreements of
preferable to draw up assignment of rights to objects of industrial

the agreement as a property rights, agreements on pledge of
property rights,-certified by a certificate for
a trademark; service mark and agreements

single text document
signed by both parties.

of complex entrepreneurial license
(franchising)".
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The legislation does not establish the consequences of non-compliance with the
requirements for registration of the franchise agreement with the patent
authority. In this regard, it is debatable whether the lack of such registration may
lead to the nullity of the franchise agreement on the basis of par. 1 of Art. 166 of
the Civil Code.

In order to register a franchise agreement, it is necessary to submit to the patent authority:

e application for registration of the agreement;

e agreement in three copies (two copies are originals, one copy is a
copy certified by the applicant),

e power of attorney (in case of acting through a representative);

e document confirming the payment of the patent fee.

The application for registration of the franchise agreement shall contain a consent to the
processing of personal data by the patenting authority.

i

e s s s s s s s s s s s s s — s s e ————————

Thus, the conclusion of the franchise agreement in Belarus has its own specifics, which
should be taken into account when drafting and registering it.

e |t is important to comply with the requirements related to the range of entities that
may be a party to the franchise agreement, the description of the subject matter of
the agreement, the definition of the scope of use of the license complex, the amount
and form of remuneration for such use. We note that the consequence of omitting
any of the essential conditions of the franchise agreement is recognition of the
agreement as unconcluded.

¢ Optional elements of the franchise agreement, included by the parties, also require
special attention. Their detailed elaboration and clear regulation will allow not only to
avoid disagreements between the parties, in particular, in matters of competition, but
also to avoid such adverse consequences as the refusal to register the agreement by
the patent authority.

e The essential point is to conduct a preliminary verification of the franchisor's
ownership of the rights to the license complex being transferred and the franchisor's
proper authority to transfer the license complex.
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