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SWITZERLAND
PRODUCT LIABILITY

 

1. What are the main causes of action upon
which a product liability claim can be
brought in your jurisdiction, for example,
breach of a statutory regime, breach of
contract and/or tort? Please explain
whether, for each cause of action, liability
for a defective product is fault-based or
strict (i.e. if the product is defective, the
producer (or another party in the supply
chain) is liable even if they were not
individually negligent).

Product liability claims may be based on (1) the Swiss
Product Liability Act (PLA), (2) contract law, (3) tort law,
or (4) statutory provisions applicable to specific
industries.

The PLA is inspired by the European Union’s Directive
85/374/EEC on product liability. According to the PLA, a
manufacturer, importer, or supplier is strictly liable for
personal injuries and – to a certain extent – damage to
property caused by a product that did not provide the
safety that could reasonably be expected. Liability for a
defective product is strict (cf. Article 1 et seq. PLA).

Since the PLA is neither a complete nor an exclusive
cause of action, an injured person may raise additional
claims based on other legal grounds, such as contract
law, tort law, or other statutory provisions applicable to
specific industries (Article 11(2) PLA).

If a contractual relationship exists between the injured
person and the supplier, a defective product can also
give rise to a claim for breach of contract. The Swiss
Code of Obligations (CO) contains general contractual
liability provisions (Article 97 et seq. CO) and special
contractual liability provisions, such as for sales
contracts (Article 197 et seq. CO). Contractual liability is
generally fault-based. In sales contracts and in the event
of rescission of the respective contract, the seller could
be held strictly liable for direct losses incurred by the
buyer as a result of defective goods (Article 208(2) CO).

Finally, tort law provides grounds for fault-based liability
claims. Pursuant to the general tort provision of Article
41 CO, a person who unlawfully causes damage to
another is obliged to provide compensation. In practice,
tort liability is often derived from the special principal’s
or property owner’s liability (Article 55 CO and Article 58
CO). In order to be held liable under tort law, damage
must, inter alia, be caused unlawfully, i.e., in violation of
absolutely protected legal interests (life, physical
integrity, property) or of a statutory obligation, the
purpose of which is to prevent damage of the very kind
suffered. Hence, the breach of a statutory obligation can
impose tort liability if such a statutory obligation was
introduced to prevent the damage suffered.

2. What is a ‘product’ for the purpose of
the relevant laws where a cause of action
exists? Is ‘product’ defined in legislation
and, if so, does the definition include
tangible products only? Is there a
distinction between products sold to, or
intended to be used by consumers, and
those sold for use by businesses?

According to Article 3 PLA, products are any movable
things, even if it forms part of another movable or
immovable thing, as well as electricity (cf. the
comparable legal definition in Article 2(1) Swiss Federal
Act on Product Safety).

Whether this definition only encompasses “tangible” in
the sense of physical things has not been conclusively
clarified by the Swiss Federal Supreme Court (FSC) and
remains a contentious issue within academic discourse.
Although certain movable items, such as floppy disks
and hardware, are indisputably considered products, the
Swiss Federal Supreme Court has yet to establish, for
example, whether software may be deemed a product
under Article 3 PLA. Scholars in the field have diverging
opinions, with some maintaining that the potential for
embodiment of software is incidental and therefore does
not qualify it as a tangible asset or product. Conversely,
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a more widely held view asserts that the embodiment of
software, even if it is only accessible via download, is
essential, thus categorising it as a product. Clarifying
case law is eagerly awaited.

Although the PLA primarily aims to protect consumers,
there is no distinction between whether or not the
products are put on the market for use by consumers or
by businesses.

3. Who or what entities can bring a claim
and for what type(s) of damage? Can a
claim be brought on behalf of a deceased
person whose death was caused by an
allegedly defective product?

Article 1 PLA limits liability for defective products (1) if
they cause a person’s death or injury (Article 1(1)(a)
PLA), or (2) if an item is damaged or destroyed that, by
its nature, is usually intended for private use or
consumption and has been used by the injured party
mainly for private purposes (Article 1(1)(b) PLA). Claims
based on the PLA can be brought forward by natural
persons or legal entities.

Under Swiss law, the right to assert claims for damages
extinguishes upon the death of the injured party.
However, the heirs of the deceased person may be able
to assert the claim.

4. What remedies are available against a
defendant found liable for a defective
product? Are there any restrictions on the
types of loss or damage that can be
claimed?

The PLA provides for compensation for damages leading
to death or personal injury, as well as damage to
property if the object is, in its nature, normally intended
for private use and was mainly used for private purposes
by the injured party (Article 1(1) PLA).

The PLA does not provide for compensation for damage
to the product itself (Article 1(2) PLA). Furthermore,
damage to property is subject to a deductible of CHF 900
(Article 6(1) PLA).

Since the PLA is only a supplemental source for cause of
action, claims for damages may be based on other tort
or contract law. Additionally, in cases of homicide or
personal injury, the court may, depending on the degree
of injury and fault of the tortfeasor, award the victim of
personal injury or the dependents of the deceased party
an appropriate sum by way of satisfaction for pain and

suffering (Article 47 CO).

5. When is a product defective? What must
be shown in order to prove defect?

According to Article 4 PLA, a product is considered
defective if it does not provide the safety that could
reasonably be expected considering all circumstances. In
particular, the way the product is presented to the
public, its use that can reasonably be expected, and the
time at which it was placed on the market must be
considered.

To successfully seek damages under the PLA, the
claimant must provide evidence for the following
additional elements:

Recoverable damage: damage caused by the1.
death of a person or a personal injury (Article
1(1)(a) PLA) as well as damage above CHF
900 to predominantly privately used property
(Article 1(1)(b) and Article 6 PLA) constitute
recoverable loss. Damage to the defective
product itself is not recoverable under the PLA
(Article 1(2) PLA);
Causal link between the defective product and2.
the recoverable damage: the recoverable
damage must be caused by the defective
product; and
Defendant must be a producer pursuant to3.
Article 2 PLA (cf. question 8 below).

6. Which party bears the burden of proof?
Can it be reversed?

Under Swiss law, the burden of proving the existence of
an alleged fact generally rests on the person who
derives rights from that fact (Article 8 Swiss Civil Code
[CC]). Therefore, in a product liability case, the burden of
proof for the elements of product liability generally rests
on the claimant.

To make a claim based on the PLA, the claimant has to
prove that the product’s fault caused the recoverable
damage (cf. question 7 above).

The general standard concerning the burden of proof is
“full evidence”. However, with regard to proving
causation, the FSC has lowered the claimant’s burden of
proof and held that the involvement of a faulty product
in an accident is already a significant indicator of the
causal link. Furthermore, if causation can only be proven
indirectly and through circumstantial evidence, the
applicable standard of proof is not “full evidence” but
the lower standard of “preponderant probability” (FSC
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133 III 81 consid. 4). Nevertheless, a recent judgment by
the FSC (4A_635/2020 consid. 3 et seq., 5 May 2021)
demonstrates that proving causation is still a high
threshold for product liability claims.

7. What factors might the court consider
when assessing whether a product is
defective? To what extent might the court
account for a breach of regulatory duty,
such as a breach of a product safety
regulation?

The court determines the defectiveness of a product in
accordance with Article 4 PLA when it does not provide
the safety that could be reasonably expected (cf.
question 5 above). In doing so, the court considers, inter
alia, the way in which the product was presented to the
public, its reasonably anticipated use, and the time when
it was put into circulation.

The court will consider any breach of regulatory duty.
Especially in cases where the manufacture of products is
regulated, any breach of that regulation will lead the
court to presume that the product is defective.

8. Who can be held liable for damage
caused by a defective product? If there is
more than one entity liable, how is liability
apportioned?

Pursuant to the PLA, liability sits with the producer of the
defective product. The PLA provides for a broad
definition of the term “producer”. According to Article 2
PLA, producers are:

The manufacturer of the final product, a part1.
or a component of the product, and the
producer of any raw material (manufacturer;
Article 2(1)(a) PLA);
Every person who claims to be the producer2.
by attaching his or her name, trademark, or
other distinctive sign on the product (quasi-
manufacturer; Article 2(1)(b) PLA); and
Every person who imports a product for sale,3.
rental, leasing, or any other form of
commercial distribution into Switzerland
(importer; Article 2(1)(c) PLA).

Manufacturer, quasi-manufacturer, and importer are
jointly and severally liable (cf. Article 7 PLA). Each
supplier is liable as a producer if the manufacturer or the
importer are unknown and if the supplier does not reveal
their identity within a reasonable timeframe after being
requested to do so by the injured party (Article 2(2) PLA

or if the identity of the importer is unknown (Article 2(3)
PLA).

9. What defences are available?

According to Article 5(1) PLA, the producer is not liable if
it can prove that:

The producer did not put the product on the1.
market;
It can be assumed from the circumstances2.
that the defect causing the damage was not
present at the time the product was put on
the market;
The producer neither manufactured the3.
product for sale or any other form of
economically motivated purpose nor
manufactured or distributed it in the course of
commercial activity;
The defect is due to the fact that the product4.
complies with binding statutory requirements;
or
The defect could not be detected according to5.
the state of the art in science and technology
prevalent at the time when the product was
put on the market.

Moreover, the producer of a raw material or a partial
product is not liable if it can prove that the defect was
caused either by the design of the product into which the
raw material or partial product was incorporated or by
the instruction of the manufacturer of that product
(Article 5(2) PLA).

Apart from defects owing to compliance with the binding
statutory requirements, there is no “regulatory
compliance defence” in civil law. In administrative
proceedings, however, compliance with technical
standards stipulates a presumption that the product
complies with the essential health and safety
requirements.

10. What is the relevant limitation
period(s) for bringing a claim? Does a
different limitation period apply to claims
brought on behalf of deceased persons?

A claim based on the PLA must be brought within three
years from the date the injured party became aware or
reasonably should have become aware of the loss, the
fault of the product, and the identity of the producer
(relative statute of limitation, Article 9 PLA). In any case,
the claim must be brought within 10 years after the
producer put the product that caused the loss on the
market (absolute statute of limitation, Article 10 PLA).
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The limitation period according to Article 10 PLA is only
interrupted by filing a claim against the manufacturer.

In cases of death or personal injury, the statute of
limitations for product liability claims is three years from
the day the injured person became aware of the damage
and the liable manufacturer and 20 years from the day
on which the damaging behaviour took place or ceased
(cf. Article 60(1bis) CO).

11. To what extent can liability be
excluded, if at all?

Liability based on the PLA cannot be contractually
excluded (Article 8 PLA).

12. Are there any limitations on the
territorial scope of claims brought under a
strict liability statutory regime?

Generally, a claim can be brought before Swiss courts if
the defendant resides in Switzerland, regardless of
where the claimant resides.

In cases of international factual background, a Swiss
court will assess its jurisdiction according to the Lugano
Convention (in connection with parties domiciled in
contracting states of the Lugano Convention) or the
Private International Law Act (PILA; in connection with
parties without domicile in contracting states of the
Lugano Convention).

In practice, the place where the unlawful act was
committed or had its effects (cf. Article 5(3) Lugano
Convention and Article 129(1) PILA) will be relevant for
establishing jurisdiction in Switzerland.

In an international context, claims based on a defect or
defective description of a product are governed at the
option of the injured party: (a) by the law of the state in
which the tortfeasor has their establishment or, in the
absence of such establishment, their habitual residence;
or (b) by the law of the state in which the product was
acquired, unless the tortfeasor proves that the product
was introduced in the market of that state without their
consent (Article 135(1) PILA).

13. What does a claimant need to prove to
successfully bring a claim in negligence?

Pursuant to Article 41 CO, a person is liable for
unlawfully causing damage to another person. To
succeed in a claim based on Article 41 CO, the claimant
must prove the following:

Damage: The damage corresponds to an1.
unintentional reduction in assets, i.e., a
reduction in assets, an increase in liabilities,
or a loss of profit. According to the difference
theory, the damage corresponds to the
difference between the current state of assets
and the state that the assets would have had
without the damaging event;
Unlawful act: pursuant to Swiss law, an act is2.
unlawful if it harms the property or the
personal integrity of a person. An act that only
harms the assets of a person is only unlawful
if a law aimed at the protection of such assets
is violated;
Causal link between unlawful act and damage:3.
the claimant must prove as a matter of fact
that without the unlawful act, the damage
would not have been caused (natural
causation). Based on this, the court must then
conclude as a matter of law that, in light of
the general experience, the unlawful act at
issue is generally of a nature to cause the
damage at issue (adequate causation); and
Fault on behalf of the defendant: the claimant4.
must prove that defendant caused the
damage intentionally or negligently.
Negligence is deemed to have occurred if a
reasonable person could have foreseen the
occurrence of the damage.

In practice, tort liability is often derived from the
principal’s liability (Article 55 CO). According to this
specific provision, the principal – usually an employer – is
liable for the unlawful loss caused by its employees or
ancillary staff in the performance of their work. An
exemption from liability for the principal is only possible
if it can prove that due care was taken to avoid any loss.
In practice, however, the FSC has set the bar for such
defenses extremely high. As a result, the principal’s
liability amounts to that of strict liability.

14. In what circumstances might a claimant
bring a claim in negligence?

See question 13: A claim can be brought forward based
on Article 41 CO also in cases of negligence.

15. What remedies are available? Are
punitive damages available?

Generally, tort law provides for monetary compensation
for losses caused by faulty or defective products (cf.
question 13 above). Reimbursable are medical costs,
financial disadvantages resulting from incapacity for
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work, reduction in pension, nursing and care costs, and
household damage.

In addition, in cases of homicide or personal injury, the
court may, depending on the degree of the injury and
the degree of fault of the tortfeasor, award the victim of
personal injury or the dependents of the deceased an
appropriate sum by way of compensation for pain and
suffering (Article 47 CO).

Punitive damages are not available under Swiss law.
Swiss courts refuse to award punitive damages even if
the applicable foreign law provides for such damages
(Article 135(2) PILA).

16. If there are multiple tortfeasors, how is
liability apportioned? Can a claimant bring
contribution proceedings?

Where two or more persons are subject to tort-based
claims, they are jointly and severally liable to the person
suffering damage (Article 50(1) CO). The court
determines at its discretion whether and to what extent
they have a right of recourse against each other (Article
50(2) CO). Additionally, if two or more persons are liable
for the same damage on different legal grounds,
primarily the person having caused the damage in tort
shall be held liable, and lastly that person who is
deemed liable by statutory provision without being at
fault or in breach of contractual obligation (Article 51(2)
CO).

17. Are there any defences available?

First and foremost, the defendant could dispute the
general liability requirements (cf. question 13).
Furthermore, Swiss law provides for several special
defences available to a product liability claim based on
tort law: Where (1) the person suffering damage,
consented to the harmful act; (2) the circumstances
attributable to the person suffering damage contributed
to the occurrence of the damage; or (3) the person
suffering the loss violated their duty to mitigate their
loss, the court may reduce or even forego compensation
(Article 44(1) CO). Further, the defendant is not liable if
they can prove that they acted in self-defence (Article
52(1) CO). Finally, the awarded damages can be reduced
if the defendant’s damage to the property of another
was necessary to protect themselves or another person
against imminent damage or danger (Article 52(2) CO).

18. What is the relevant limitation

period(s) for bringing a claim?

Generally, tort claims must be brought within three
years, counting from the day the injured party became
aware of the loss, damage, or injury and of the identity
of the person liable for it (relative statute of limitation).
However, at the latest, tort claims must be brought
within ten years after the date on which the harmful
conduct took place or ceased (absolute statute of
limitation, Article 60(1) CO).

In the event of the death of a person or personal injury,
the same relative statute of limitation applies, i.e., tort-
based claims for damages or satisfaction must be
brought within three years, counting from the day the
injured party became aware of the loss and the identity
of the person liable for it (Article 60(1bis) CO). However,
contrary to the general rule above, an absolute limitation
period of twenty years applies to such claims (Article
60(1bis) CO).

If the action for damages is derived from an offence for
which criminal law envisages a longer limitation period,
that longer period also applies to the civil law claim
(Article 60(2) CO).

19. To what extent can liability be
excluded, if at all?

Tort based liability can be excluded in a contract.
Liability for unlawful intent or gross negligence cannot
be excluded in advance (Article 100(1) CO).

20. Do the laws governing contractual
liability provide for any implied terms that
could impose liability where the product
that is the subject of the contract is
defective or does not comply with the
terms of sale?

The seller is liable to the buyer for any breach of
warranty of quality and for any defects that would
materially or legally negate or substantially reduce the
value of the product or its fitness for the designated
purpose, even if the seller is not aware of the defects
(Article 197 CO).

21. What remedies are available, and from
whom?

Contract law provides for monetary compensation of
damages caused by defective products (Article 97 and
197 CO). Damages are owed by the seller.
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22. What damages are available to
consumers and businesses in the event of
a contractual breach? Are punitive
damages available?

As in the case of tort-based liability (cf. question 15
above), damages are compensatory only. Punitive
damages are not available. The damage corresponds to
an unintentional reduction in assets, i.e., a reduction in
assets, an increase in liabilities, or a loss of profit.
According to the difference theory, the damage
corresponds to the difference between the current state
of assets and the state that the assets would have had
without the damaging event. In addition, in cases of
homicide or personal injury, the court may, depending
on the degree of the injury and the degree of fault of the
seller, award the victim of personal injury or the
dependents of the deceased an appropriate sum by way
of compensation for pain and suffering (Article 47 CO).

23. To what extent can liability be
excluded, if at all?

Contractual liability can be excluded to the extent that
the damage was not caused grossly negligently or
intentionally (Article 100(1) CO). For sales contracts,
contractual liability can be limited or excluded as long as
the seller has not fraudulently concealed from the buyer
the failure to comply with warranty (Article 199 CO).
However, for business to consumers contracts, such
exclusion of liability is unlawful if it is stipulated in the
general terms and conditions of the contract and if it
causes, to the detriment of the consumers and contrary
to good faith, a significant and unwarranted imbalance in
the contractual rights and contractual duties (Article 8 of
the Federal Act on Unfair Competition [UCA]).

24. Are there any defences available?

Article 200(1) CO establishes that the seller shall not be
held responsible for defects that the buyer was aware of
at the time of purchase. Moreover, the seller shall not be
held accountable for defects that the buyer could have
identified through the exercise of ordinary care and
diligence unless the seller has assured the buyer that
they do not exist (Article 200(2) CO). Lastly, the seller’s
liability is waived in cases where the buyer neglected to
inspect the condition of the purchased object in due time
and notify the seller of any defects (Article 201(2) CO).

25. Please summarise the rules governing
the disclosure of documents in product

liability claims and outline the types of
documents that are typically disclosed.

In principle, Swiss procedural law does not provide for
the possibility of a pre-trial discovery (cf., however,
Article 158 Civil Procedure Code [CPC]).

Parties must cooperate in the proceeding and, i.a.,
disclose documents (Article 160(1)(b) CPC. A party
requesting the other party to disclose a document must
specify the document in detail and substantiate the
evidentiary purpose of such document. Any fishing-
expedition will be denied by the court. If a party refuses
to disclose documents without valid reasons, the court
shall take this into account when apprasing the evidence
(Article 164 CPC).

In product liability cases, the submitted documentary
evidence regularly consists of any purchase agreements,
correspondence between the contracting parties, expert
reports, and product descriptions.

26. How are product liability claims usually
funded? Is third party litigation funding
permitted in your jurisdiction and, if so, is
it regulated?

Cases are typically funded by the party itself. If the
parties have concluded a legal protection insurance,
such insurance may cover attorney’s fees and court fees
in case the insured party loses the case. In the event
that the claimant is entitled to legal aid, the state will
bear the court’s costs and legal fee. Further, the Victim
Assistance Act may provide support for the insured
person in case the harm derives from a criminal offence.

Third party funding is permitted in Switzerland. Over the
last few years, the FSC has issued a couple of decisions
addressing the question of the legality of litigation
funding and providing guidance on a number of critical
aspects of litigation funding. There is currently, however,
no specific regulation or supervision of third-party
litigation funding in Switzerland.

Typically, after assessment of the case, third party
funders do not purchase the claim, but they offer to
finance the claim by paying all costs reasonably required
to litigate (court costs, the claimant’s own attorney
costs, party-appointed expert costs, and the defendant’s
attorney costs in the case of unsuccessful claims). If the
claimant prevails, the funders typically receive 30–35%
of the net revenue.
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27. Can a successful party recover its costs
from a losing party? Can lawyers charge a
percentage uplift on their costs?

In principle, the unsuccessful party must pay the winning
party’s attorney’s fees and court fees (Article 106(1)
CPC). However, under current law, the claimant bears
the risk that the other party lacks the financial means to
reimburse these costs (cf. Article 111(2) CPC). Further,
the compensation awarded regularly does not cover the
costs actually incurred.

Full-success fee arrangements are not permissible in
Switzerland. However, an arrangement pursuant to
which the client pays a reduced fee and, in turn, the
attorney receives a share of the compensation awarded
by the court as an additional (contingent) fee component
is permissible according to the FSC. In any case, the
reduced fee that is unrelated to the litigation outcome
must at least cover the attorney’s costs and expenses
and must allow for a reasonable profit. The success-
related component must not exceed the amount of the
unconditional fee component (cf. also Article 12(e)
Lawyers Act [FMLA]).

28. Can product liability claims be brought
by way of a group or class action
procedure? If so, please outline the
mechanisms available and whether they
provide for an ‘opt-in’ or ‘opt-out’
procedure. Which mechanism(s) is most
commonly used for product liability claims?

To date, a class action system does not exist in
Switzerland. A group action right is available to certain
associations to protect the interests of a certain group of
individuals. However, this group action right is limited to
non-monetary claims such as cease-and-desist orders
and declarations of unlawful conduct (Article 89 CPC).
Because monetary group action claims are, to date, not
allowed, group actions are practically irrelevant in
liability claims. There are, however, alternate
instruments for collective reparatory redress, such as
voluntary rejoinder pursuant to Article 71 CPC. According
to this provision, two or more claimants whose rights or
duties result from similar circumstances or legal grounds
may jointly appear as claimants or be sued as joint
defendants, provided that the same type of procedure is
applicable.

In 2018, against the background of developments in the
EU, Swiss lawmakers suggested the introduction of a
collective redress. Such introduction of a collective
redress formed part of a general revision of the CPC and

was highly controversial. In order to expedite the
remaining revision, the Swiss Federal Council in February
2020 decided to discuss the matter of collective redress
separately.

In 2021, the Federal Council resumed discussions on the
matter and, on 10 December 2021, presented new
proposals on the introduction of a collective redress:
first, associations and other organisations that protect
the interests of a certain group of individuals shall
receive a reparatory group action right provided that
they are non-profit-oriented, have been in existence for
at least twelve months at the time the action is brought,
authorized under their statues or articles of association
to protect the rights, and independent of the parties
against whom they accuse of an infringement (Article
89(1) of the revised CPC [revCPC]). Upon authorisation of
at least ten group members (opt-in), the organisation
shall be entitled to initiate court proceedings for
damages and forfeiture of profit in its own name for the
benefit of the group members (Article 307b revCPC).
Second, the above-mentioned associations and other
organisations shall have the opportunity to reach a
collective settlement for their interest group. In this
case, a court would have to approve the collective
settlement agreement. This settlement agreement would
be binding for all persons who have joined the group
action (opt-in; Article 307h (1) revCPC).

In certain cases, the settlement agreement shall even be
binding for all persons affected by the infringement
unless they opt out within three months from the
approval of the settlement (Article 307h (2) revCPC).

29. Please provide details of any new
significant product liability cases in your
jurisdiction in the last 12 months.

On 30 March 2022 the Supreme Court of the Canton
Berne published a ruling concerning the defectiveness of
a hip prosthesis. The Court concluded that a hip
prosthesis is to be classified as defective under the PLA
if:

according to the manufacturer’s own claims, it1.
had a higher-than-expected revision rate;
it caused a metal toxicity reaction in2.
approximately half of patients;
it had to become the subject of an Urgent3.
Field Safety Notice just over five years after
its market launch in Switzerland;
it was recalled from the market just over five4.
and a half years after its market launch in
Switzerland; and
the manufacturer agreed, without5.
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acknowledging any legal obligation, to bear all
reasonable and customary costs for
examinations and treatment, including any
revision surgery.

The defense that the hip prosthesis was compliant with
all regulatory requirements was rejected. The court
argued that the regulatory requirements had been
enacted or drafted under medicinal product law and not
liability law, which is why compliance with these
requirements does not mean the product was not
defective in terms of liability law.

30. Are there any policy proposals and/or
regulatory and legal developments that
could impact the current product liability
framework, particularly given the
advancements in new technologies and
increasing focus on the circular economy?

The planned introduction of class actions (cf. question 28
above) may have a vital impact on product liability
claims, as they might be brought more frequently if a
class action system is indeed introduced into the CPC. As
mentioned, it is at this point uncertain, whether changes
will be introduced. Further, it is likely that the PLA will be
amended once the revision of Product Liability Directive
85/374/EEC of the European Union is completed.

31. What trends are likely to impact upon
product liability litigation in the future?

Currently, the legal doctrine is primarily discussing the
issue of product liability in relation to AI applications.
Specifically, the potential criminal and civil liability that
may arise in cases where harm is caused by products
using AI, such as self-driving vehicles and applications
like Chat GPT is discussed.

At an international level, liability issues for damages
caused by AI have been the subject of intense discussion
for several years. The EU proposal for a directive on
adapting non contractual civil liability rules to AI does
not address liability issues, as the revision of the
harmonised product liability law is being discussed
separately. The PLA reflects the European Directive

85/374/EEC on liability for defective products, which
means that the ongoing European discussion on liability
also has implications for Switzerland.

A central question in the field of product liability is
whether an AI system can be classified as a product
under the PLA. If so, the operator or manufacturer would
be held strictly liable in the event of harm. However,
whether such a classification is appropriate and legally
sound is currently a topic of controversial discussion
among legal scholars. It is also being discussed whether
damages should include damage to data. Currently, only
damages for personal injury, death, and property
damage are eligible for compensation.

While it is believed that a causal chain of action to the
producer can be constructed in terms of civil liability, the
question of knowledge and intent presents obstacles in
assigning criminal liability in cases where harm is caused
by products programmed by AI.

To address possible gaps in civil liability, various (non-
exhaustive) solutions are being discussed. These include
transferring existing liability norms by analogy,
introducing further sector-specific liability for the use or
manufacture of AI, introducing a general risk-based
liability combined with an insurance obligation, and
creating the self-liability of AI (also known as
ePersonhood). Alternatively, liability could be completely
replaced with insurance coverage for accidents involving
AI.

Finally, the question of liability for the side effects of
such vaccines arose in connection with the COVID-19
vaccination program. In this context, the special
compensation provision of the Swiss Epidemics Act has
received increasing attention. According to Article 64
Epidemics Act, anyone who is harmed by an officially
ordered or officially recommended vaccination is entitled
to compensation. However, compensation shall only be
awarded if the loss or damage cannot otherwise be
covered through reasonable effort. In addition, according
to Article 65 Epidemics Act, an injured person is entitled
to satisfaction if the harm is sufficiently serious. This
compensation is measured by the seriousness of the
harm, but is limited to 70,000 Swiss francs and is again
only granted if the impairment is not or not sufficiently
compensated by a third party (cf. Article 65(4) Epidemics
Act), e.g., by the manufacturer of the vaccine.
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